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1. JmKindred apped sfrom ajudgment in favor of the Columbus Country Club, Inc. (Country Club)
which was entered by the Circuit Court of Lowndes County pursuant to a jury verdict finding that the

Country Club was not liable for the death of hiswife who was killed when the car which sheand Imwere



riding in was struck by afaling tree from the Country Club's property as they traveled along a stretch of
Missssppi Highway 12 which runs parale with the edge of property owned by the Country Club.
12. In this apped, Kindred aleges that the circuit court erred (1) in refusing to dlow himto cal a
certain witness to testify concerning the Country Club's prior knowledge of the defective condition of the
tree, (2) in denying a new trial because of the Country Club's failure to accurately answer discovery,
thereby causing him prgjudice, (3) in denying anew trid as asanction for the Country Club's intimidetion
of adefense witness, and (4) in giving a peremptory instruction on a superceding cause.
13. Wefind no merit intheissues presented by Kindred; therefore, we affirm thejudgment of the circuit
court.

FACTS
14. Ontheir wedding night, Kindred and hisnew bride, Dianadrovethrough astorm asthey madetheir
way to their honeymoon destination. Inrouteto their destination, they traveled past the Columbus Country
Club whereamagjor portion of atree on the Country Club's property fell acrossthe Kindred'scar. A limb
came through the windshield and injured Diana. She later died from her injuries.
15. Kindred, claming that the Country Club was negligent in dlowing thetreeto remain onits property
inadefective condition, filed awrongful death lawsuit againgt the Country Club inwhich he dleged that the
Country Club's negligence was the proximate cause of his wife's degth.
96. After the usua discovery, the case proceeded to trial which lasted three days. At the conclusion
of the tria, specia interrogatories were submitted to the jury which found that Dianas death was not
proximately caused by the Country Club. The circuit court entered judgment accordingly, leading to this
appedl. Additiona facts will be related during our discussion of the issues.

ANALYSISAND DISCUSSION OF THE ISSUES



1. The Refusal to Allow the Testimony of James Traywick
17. The admission of evidence is within the discretion of thetrid court. Clemons v. Sate, 732 So.
2d 883, 887 (118) (Miss. 1999) (quoting Peterson v. State, 671 So. 2d 647, 655-56 (Miss. 1996)).
However, that discretion must be exercised within the scope of the Missssippi Rules of Evidence and
reversa will occur only if there has been an abuse of discretion resulting in prgjudice to the proponent of
the evidence.
T8. After both Kindred and the Country Club had concluded their cases, Kindred sought to cdl three
witnesses in rebuttal, Cathy Bailey, James Traywick, and Jay Jordan, 111. Kindred'sdesireto call Jordan
was conditioned upon his being alowed firg to cal Bailey and Traywick. He stated to the court that if the
court was not going to alow him to cal Baley and Traywick, then he did not want to cal Jordan.
Columbus Country Club noted that Jordan was on its list but that it had decided not to cal Jordan. It
offered no objection to Jordan being caled by Kindred. The court refused to alow Bailey and Traywick
to tetify, and the testimony of al three witnesses was proffered.
19. While the court refused to alow the testimony of two witnesses, Kindred hasfocused primarily on
one witness, James Traywick. Therefore, we will confine the bulk of our discusson to the circumstances
surrounding the trid court's refusal to let this witness tedtify, dthough we will briefly discuss the
circumstances surrounding the others.
110. Thefirg witness, Balley, testified that she first learned from anightly news report two nights prior
to her giving testimony that thetrial wastaking place. Shewasaformer member of the Columbus Country
Club who planted flowers on the grounds of the Country Club. She did not know how Kindred learned
that she knew something about the subject treein question. She cameto court because shewas responding

to asubpoena. Shetedtified that she had asked Jay, the Country Club groundskeeper, why the subject tree



was not cut during atime when other trees were being cut. The basisfor her inquiry to Jay was not made
clear intherecord dthough she did testify that the tree had "'mixed dead and mixed green™ leaveson it, part
of the tree was brown and part of it was green. She could not specify the time frame when she talked to
Jay about the tree.

11. Traywick testified that he and his boss, Danny Harrison cut up and removed one large limb which
had fdlen from the tree in question. He dtated that when the large limb fell from the tree, it cracked or
damaged two other limbs which he and his boss cut down. He aso testified that the tree was hollow and
black, "black and yellow.” When asked if he knew whether any planswere made & that time to have the
tree cut, heresponded, "Just what | wastold. My bosswent into tell them it was cleaned up and told them
it needed to come down, that it was going to hurt somebody cause it was hollow." Finaly, Traywick
testified that he had forgotten about hisinvolvement with thetree until he saw areport in the Sunday's paper
that the trial was about to begin. He stated that he came to the courthouse because he thought it wasthe
right thing to do.

112. Inarguing that he should be alowed to present the rebutta witnesses, Kindred, through his
attorney, advised the court that he had no prior knowledge of these witnesses, that witness Traywick read
about the trial and just appeared a the courthouse, and that witness Bailey "came up here’ after "afriend
of hers called her, knowing that she had beenupset about thiswhen shewas at the Country Club.” Later,
Kindred's counsd informed the court that he had gotten Bailey's name from an anonymous cdler who
cdled his office during the trid. It is noteworthy that Bailey's testimony did not comport with the
representationthat shejust cameto the courthouse or that she had ever shared her concerns about thetree
with a friend. As noted earlier, she testified that she did not know how Kindred learned she knew

something about the tree in question. Also, she never indicated in her testimony that she even knew about



the incident when it occurred, much lessthat shewas upset about it when shewasamember of the Country
Club. However, infarnessto counsd for Kindred, we point out that Bailey was never asked whether she
talked to afriend about the incident when it occurred.

113. Asnoted, the trid judge refused to dlow the witnessess testimony. His basis for denying the
testimony was that the witnesses had not beendisclosed to the defense prior to trial and were not listed on
the pretrid order. Specificdly, the trid judge remarked, "[ T]hese nameswere not disclosed. They'venot
beendeposed. They'renotinthepretrid order, and people don't walk in off the street and testify in Court."
14. A review of the docket indicates that the trid of this matter commenced on August 26, 2002.
Kindred relied on two witnesses, Tyrone McCoy and Robert Buitler, to prove that the Country Club had
prior knowledge that the tree was rotten and needed to be taken down. McCoy and Butler werelocal tree
cutters. According to the record, McCoy and Butler testified on August 27. The defense, as Kindred
fredly admits, decimated Butler's and McCoy's credibility. Then on the next day, August 28, according
to the docket sheet, Kindred issued a subpoena for Traywick. A subpoena was issued for Bailey on
Augugt 29.

115. Kindred assertsthat he should have been dlowed to call Traywick becausethe Country Clubfailed
and refused to disclose during discovery that Traywick had donework onthetree. Kindred further asserts
that he could not disclose the identity of the witness because he had no knowledge of the witnessuntil the
witness showed up a the courthouse.

16. We do not bdieve that under these facts the trid judge abused his discretion in not dlowing the
witnessesto tedtify. Firg, it isonly an assumption on Kindred's part that the witness, Traywick wastelling
the truth. He may have been, but thereis no evidence, other than Traywick'stestimony, that Traywick and

his boss cut limbsfrom thetree in question and informed the Country Club that the tree needed to be taken



down. It seemsto methat thetrid judge's suspicion of Traywick was not without reasonablebasis, given
the turn of events during the trid and Traywick's dmost magicd appearance theresfter. If Traywick was
mistaken about cutting the limbs from the tree, the Country Club certainly would not have had any basis
for disclosng hisidentity to Kindred.

f17.  Second, even assuming the truth of Traywick's story about cutting the tree limbs and of how he
came to testify during the trid, it isimportant and dispositive of thisissue that Traywick did not appear to
have any direct, persona knowledge of the aleged conversation between his boss, Danny Harrison, and
whomever Harrison alegedly spoke with about the condition of thetree. His testimony was that he had
been told that personnd of the Country Club had been informed of thetregs condition. He never testified
that he was present when the conversation took place. While he was competent to testify about what he
saw and heard, he was not competent to testify about what his boss told him.

118.  Kindred argues that Traywick's testimony was rebuttal evidence, and, quoting from Dungan v.
Predey, 765 So. 2d 592 (110) (Miss. Ct. App. 2000), arguesthat "[w]here thereis doubt as to whether
the evidence is properly case-in-chief or rebuttal evidence, the court should resolve the doubt in favor of
receptionin rebutta . . . " if certain conditions are met. We do not quarrd with this assertion, but here
there was no doubt. The testimony which was sought to be offered through Bailey and Traywick was
clearly case-in-chief evidence. Traywick was not offered to refute any assertion by the defense, during its
case, that neither he nor hisboss had cut limbs from the tree or an assertion that neither he nor hisbosshad
informed the Country Club that the tree needed to be taken down. It israther clear that these witnesses
were offered in an attempt to bolster Kindred's fatering case, not to refute specific testimony given during
the defense's case.

2. The Denial of a New Trial



119. The denid of anew trid implicates the discretion of the trid court. A "moation [for a new trid]
should be granted only when upon areview of the entirerecord, thetrid judgeisleft with afirm and definite
conviction that the verdict, if dlowed to stand, would work a miscarriage of justice” Anchor Coatings
v. Marine Industrial Residential Insulation, Inc., 490 So. 2d 1210 (Miss. 1986). Onapped, reversd
will be appropriate only in instances where the trid court has abused its discretion.

920.  Kindred argues that the Country Club failed to disclose Traywick's identity during discovery. In
fact, Kindred contends that the Country Club fasdy answered an interrogatory designed to obtain
information about persons who had been contracted by it to inspect, trim, and/or cut and remove trees’
from the Country Club's property. Kindred argues that this conduct on the part of the Country Club
judtifiesthe grant of anew trid.

921. The problem with Kindred's argument on this point isthat, as previoudy observed, it assumes the
truth of what Traywick said. He may have been telling the truth, but, aswe have dready discussed, there
is no evidence other than his testimony that he and his boss trimmed or cut a tree on the Country Club's
property. We would have adifferent question had Kindred presented some documentary proof that such
incident did infact occur. Thetrid judge may have been alittle gpprehendve about the witnesss sory; we
do not know. Nevertheless, on these facts, we cannot say that the tria court abused its discretion when
it did not grant anew trid.

922. Kindred dso arguesthat thetrid judge erred in not granting anew trid as a sanction for what he
terms the intimidation of one of Kindred's witnesses. The dlegation of intimidation centers on questions
about a secret indictment that one of the Country Club's attorneys asked witness Tyrone McCoy about
during arecessin thetrid just before McCoy testified and on questions asked during cross-examination

of McCoy about whether hewasbeing paid to testify. Kindred arguesthat therewasno basisfor thelatter



inquiry. Asto the questionsregarding the grand jury'sindictment, Kindred asserts that one of the Country
Club's lawyerstold McCoy that McCoy might get locked upif hetestified. Notwithstanding thewarning,
McCoy testified anyway; however, he testified that he was afraid. He denied the suggestion that he was
being paid to testify. According to Kindred, McCoy was arrested on two old drug charges approximately
twenty minutes after giving testimony.
123.  Wedo not condone thetactics employed by the Country Club'slawyer. It certainly wasimproper
to attempt to prevent the witness from testifying by suggesting that the witness might be arrested if he did
0. Since the witness tetified anyway, we fail to seehow Kindred wasprgjudiced. Thereisno evidence
that the witness testified fasely because of the threat. Also, we note that thisincident gpparently was not
brought to the trid judge's attention at the time the witness testified. For these reasons, we find no merit
in this suggestion of error.

3. Jury Instruction on Intervening Cause
924. Kindred'sfind argument isthat the trid court erred in granting an ingtruction which characterized
an act of God, the storm, as a superceding intervening cause. Specificdly, Kindred argues that the
ingtruction was improper because a superceding act must involve some negligence which supercedes the
origina negligence and that no act of God can be congdered anegligent act. Kindred further arguesthat
the superceding cause must be unforeseeable and that a storm is not unforeseegble.
125.  Whenreviewing jury ingructions, they must be consdered asawhole. An gppdllate court will not
reverse on a jury ingruction issue if the ingructions fairly announce the law of the case and creste no
injusticewhen read asawhole. Wal-Mart Sores, Inc. v. Johnson, 807 So. 2d 382 (1120) (Miss. 2002).
926. Inaddition to giving the ingtruction about which Kindred complains, the trial court dso gave this

ingtruction submitted by Kindred:



The Defendant has raised as one of it's [Sic] defenses the death of Mrs. Kindred was
caused by an act of God. | charge you that no oneisliablefor an injury caused by an act
of God, which is an injury due directly and exclusvely to naturd causes without human
intervention and which could not have been prevented by exercise of reasonable careand
foresght. However, an act which may be prevented by the exercise of ordinary or
reasonable careis not an act of God.

Therefore, | charge you that if the death of Diana (Sissy) Kindred could have been
prevented by the exercise of ordinary or reasonable care by the Columbus Country Club,
Inc., then this death was not an "act of God."

127. We are satidfied that the jury ingtructions fairly announced the law in this case, resulting in no
prgudice or injustice to Kindred. Thisissue iswithout merit.

128. THE JUDGMENT OF THE CIRCUIT COURT OF LOWNDES COUNTY IS
AFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

KING, C.J., BRIDGES AND LEE, P.JJ., MYERS AND GRIFFIS, JJ., CONCUR.
ISHEE, J., CONCURS IN RESULT ONLY. CHANDLER AND BARNES, JJ., NOT
PARTICIPATING.



